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The Honourable James M. Flaherty, P.C., M.P.  

Minister of Finance  

Department of Finance Canada  

140 O’Connor Street  

Ottawa, Ontario  

K1A 0G5  

 

 

Dear Minister Flaherty,  

 

On behalf of the Bell Pensioners’ Group (BPG) which represents almost 35,000 Bell Canada 

retirees, I would like to congratulate you on the actions you have taken to gradually bring 

Canadians a balanced budget by 2015.  Knowing your keen interest in pensioners and the need to 

create a balance between the needs of pensioners and those of business I would like to bring to 

your attention one of our concerns regarding the Bankruptcy and Insolvency Act (BIA) that has 

recently become an issue as a result of the most recent changes to the Pension Benefits Standards 

Act (PBSA).  We therefore request that you send a signal in the next budget for the need to 

protect pensioners from some of the unwanted consequences of the wording of this legislation -- 

a change that will help pensioners while in no way disadvantaging business. 

Among all investors, vulnerable pensioners face the greatest risks of severe loss with no recourse 

to recoup pension losses when the plan sponsor enters bankruptcy proceedings at the same time 

as the plan is underfunded.  In this situation, the plan does not have enough assets to cover all of 

its obligations to its members, and the plan sponsor will no longer be able to support the plan 

financially.  Currently, pension plan members are almost certain to face pension losses, therefore 

the terms of the BIA are important, through its ability to govern the distribution of the bankrupt’s 

assets to its various creditors.  The BIA becomes the last chance for pensioners to limit their 

pension losses. 

For many years, the PBSA has required plan sponsors to pay into the plan annually an amount 

that is known as the plan’s “normal costs”.  That practice continues.  The amounts that must be 

paid by the sponsor to eliminate any solvency deficiency are called “special payments”.  The last 

round of changes to the PBSA requires sponsors of an underfunded plan to pay a special 

payment equal to only 20% of the plan’s solvency deficiency in any year.  That amount is 

considered “due” in the year in which it must be paid.  Though it is acknowledged that the 

remaining 80% of the deficiency is also owed to the plan, it is not considered “due” in that year, 

but rather in future years.  To be clear, BPG does not object to requiring full funding over time, 

rather than immediately, we recognize there are sound public policy reasons for spreading 

special payments over time. 

From the sponsor’s perspective, the unfunded deficiency represents a loan from the pensioners 

collectively, to the plan sponsor.  The deficiency is, by definition, an amount that is needed in the 
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plan so that the plan, upon windup, can meet its obligations.  But that amount is not in the plan; 

rather it resides in the hands of the sponsor because the funding rules permit that to be the case.  

The sponsor can use that amount for purposes other than funding its pension plan.  As a matter of 

public policy, it has been decided that the sponsor can use the amount in the course of operating 

its business, rather than immediately ensuring that the pension plan be fully funded.  However, it 

should be recognized that this practice amounts to a loan, interest free, from the pension 

plan members to the plan sponsor. 

It is the treatment of this loan in the context of a bankruptcy proceeding that gives pensioners 

concern.  The PBSA confers a deemed trust on the normal costs that are owed, and the BIA 

explicitly grants a priority with regard to their recovery.  The PBSA also confers a deemed trust 

on the special payment amounts that are owed and due.  Special payment amounts that are owed 

but not yet due have been excluded from the deemed trust.  A recent ruling of the Quebec 

Superior Court (Aveos Fleet Performance) has found that whether or not a deemed trust has been 

conferred on an amount owed to a pension plan, unless the BIA explicitly grants a priority for 

those amounts, they are treated as unsecured debt.  Consequently, the effective interest free loan 

that has been granted to the bankrupt sponsor is not afforded protection under the BIA.  Pension 

plan members become “unsecured creditors”, with little chance of recouping what is owed to 

them.  By contrast, lenders who are “secured creditors” have priority access to the bankrupt’s 

assets.  This is a stark disparity of approach to different types of lenders.  This has created even 

greater uncertainty for one of Canada's most vulnerable consumer groups:  pensioners.  

To honour the pension promise and to reflect fairness of treatment as envisaged by the 

government in the last round of changes to the PBSA, we urge you to correct this anomaly and 

seek to have the same treatment for amounts of special payments owed as for normal costs of a 

pension fund in a bankruptcy proceeding. 

We thank you for your attention to this matter and would be pleased to meet with a member of 

your staff to discuss this in greater detail. 

 

 

Sincerely,  

 

 

 

 

Daniel McDonald  

President, Bell Pensioners’ Group  

Tel.:  (450) 464-4911  

Email:  daniel.mcdonald@sympatico.ca  

www.bellpensionersgroup.ca 

 

 

 

 

cc:  The Honorable Kevin Sorenson, Minister of State (Finance) 

http://www.bellpensionersgroup.ca/

